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Abstract 

We find field evidence for what experimental studies have documented regarding the 

contexts and characteristics that make individuals more susceptible to priming.  Just before 

Presidential elections, unelected U.S. appellate judges double the rate at which they dissent and 

vote along partisan lines.  Dissents occur for miscellaneous procedural, not substantive, issues, 

on less controversial cases, and by inexperienced judges, judges in ideologically polarized 

environments, and former federal prosecutors.  Consistent with models of endogenous group 

identity, wartime and 9/11 suppressed dissents, again, especially by judges more prone to 

priming.  We identify a channel for judicial partisanship that is neither legal nor conscious. 
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1. Introduction 

Group polarization is an important social problem (Esteban and Ray 1994, Duclos et. al. 

2004, Montalvo and Reynal-Querol 2005), and since 9/11, has received increasing attention by 

social scientists.  A growing body of experimental work documents a causal link between group 

identity and social preferences (Chen and Li 2009, Fong and Luttmer 2009), economic decisions 

(Benjamin, Choi, and Strickland 2010), charitable decisions (Benjamin, Choi, and Fisher 2010), 

and public opinion (Gerber, Huber, and Washington 2009, Huber and Lapinski 2006, 

Mendelberg 2001), particularly in expressing preferences that favor in-group members, and with 

the exception of Gerber, Huber, and Washington (2009), document these causal links in a 

laboratory setting.  This paper examines the causal link between group identity and another 

outcome, more closely aligned with the concerns raised by 9/11, namely, ideology, and does so 

in the field.  While market pressures may drive out other forms and sources of ideological bias, 

such as media slant (Gentzkow and Shapiro 2010, Mullainathan and Shleifer 2005, Groseclose 

and Milyo 2005, DellaVigna and Kaplan 2007), or drive identity effects in savings and risk 

preferences towards the rational model, behavioral anomalies in a context such as judicial 

decision-making can have more indelible consequences (Gennaioli and Shleifer 2007).  Judges 

therefore provide an important environment to study ideological bias. 

By and large, appellate judges believe there is no evidence for ideological bias (Edwards 

and Livermore 2009).  Yet the view of judges as impartial and unbiased decision-makers has 

been questioned by studies showing that demographic and other background characteristics 

predict judicial decision-making in a range of legal issues (see e.g., Boyd, Epstein, and Martin 

2010, Peresie 2005) and, in particular, that judges’ voting behavior reflects partisan preferences 

(see e.g., Segal and Spaeth 2002, Ellman, Sunstein, and Schkade 2004, Abrams, Bertrand, and 

Mullainathan 2008, Shayo and Zussman 2010).  Furthermore, laboratory studies document that 
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even when parties have the same information, they will come to different conclusions about what 

a fair judicial decision should be and they do so for self-serving reasons (Babcock, Loewenstein, 

Issacharoff, and Camerer 1995).  However, how correlations between judges’ decisions and their 

demographic characteristics should be interpreted, however, remains an open question.  Even if 

judges vote along partisan lines, are judges simply following legal philosophy (i.e., different 

formal rules) instead of being per se biased?2  Further, even if there is judicial bias, whether the 

bias is cognitive (i.e., unconscious) or motivational (i.e., conscious) is another important 

question.  A finding of unconscious rather than conscious bias would suggest different remedies 

for judicial partisanship.3 

This paper identifies a channel for judicial partisanship4 that is neither legal nor 

conscious.  Using a dataset of over 18,686 randomly selected cases from 1925-2002, we present 

evidence that the presidential election cycle affects judicial decision-making by U.S. Circuit 

judges even though they (and their legal philosophies) should be immune from electoral 

incentives.  We consider and rule out a number of incentive-based reasons for electoral cycles 

found in previous work5, such as re-election considerations6 (these judges are appointed for life), 

aspirations for higher office, getting out the vote, collegiality, reputational capital, and legacy 

considerations.  We take our results as providing evidence of the priming7 of political ideology, 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2 Among the three main theories of judicial behavior—legal, attitudinal, and self-interested—the first 
posits that judges follow formal rules or legal philosophy (Kornhauser 1999).  The latter two assume 
some form of bias, e.g. the attitudinal model posits that judges follow political preferences (Cameron 
1993) and the self-interested model posits that judges maximize their utility (Posner 1973).   
3 See Jolls, Sunstein, and Thaler (1998) for a discussion. 
4 We define partisan as being about shared ideas with a particular group, that is, simply the fact that 
political party predicts judicial voting behavior.   
5 For a review of the literature on the impact of judicial elections on judicial behavior, see Pozen (2008).  
For a study that examines the effect of judicial selection methods on dissents, see Choi et al. (2007).  
6 A literature documents the relationship between proximity of a judge's retention election and a judge’s 
sentencing behavior (see e.g., Gordon and Huber (2004, 2007), Lim (2008) and Berdejo and Yuchtman 
(2009)).  
7 The priming effect of electoral cycles is more akin to that of implicit priming, since judges have a strong 
professional commitment to equal treatment and, when explicitly primed, control the influence of 
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leading to increasing levels of polarization and dissensus in judicial decisions.  During the period 

preceding a presidential election, the media is saturated with political debate, so if individuals 

have partisan identities, priming may lead judges to view things in a different light.8  Our study 

is the first, as far as we know, to cleanly identify a non-incentive based reason for the effect of 

electoral cycles.9  This finding is important since if unelected appellate judges are susceptible to 

priming via the partisan nature of electoral cycles, they may also be susceptible to other forms of 

priming regardless of their professional commitments to be unbiased. 

Our paper contributes to a burgeoning literature documenting how psychology matters in 

the field (Bertrand, Karlan, Mullainathan, Shafir, and Zinman 2010, Card and Dahl 2011).  In 

general, it is difficult to measure priming effects in the field.  Priming is a cognitive process, in 

which media information increases temporarily (primes) the accessibility of knowledge units in 

the memory of an individual, thus making it more likely that these knowledge units are used in 

the reception, interpretation and judgment of subsequent external information (Bargh and 

Chartrand 2000, Storms 1958, Higgins and Chaires 1980).  The literature also refers to this 

phenomenon as passive, conceptual, or implicit priming.  The key mechanism is that an activated 

concept becomes more likely than before to influence conscious judgments.  Priming may be 

contrasted with cueing (Laibson 2001, Bernheim and Rangel 2004) insofar as a cue is necessary 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
unconscious identity-based bias (Rachlinski, Johnson, Wistrich, Guthrie 2009).  Psychological factors can 
be expected to play a role in judicial behavior.  A sizeable experimental literature on judges suggests that 
heuristics play a large role in judicial decision-making (see, e.g. Mussweiler and Strack 2000, Englich 
Mussweiler and Strack 2005, Guthrie, Rachlinski, Wistrich 2007, Englich and Soder 2009, Guthrie, 
Rachlinski, Wistrich 2006, Mussweiler and Englich 2005). 
8 The quarter before a presidential election is a time period in which the news cycle is amplified along 
partisan lines as party conventions have already selected the major presidential candidates.  See also 
Appendix Figure C, which shows the electoral cycle in the number of New York Times articles 
mentioning both “Republican” and “Democrat”.  See generally, Druckman (2005) on the role of 
newspapers and television coverage of campaigns influencing the electorate. 
9 Electoral cycles in other phenomena have also been documented, but their robustness has been 
questioned (e.g. electoral cycles in suicides are not robust to controlling for unemployment rates, 
Wasserman 1983).  Other electoral cycles, such as those in stock prices, are difficult to attribute to 
priming since government gridlock can occur before elections and this can be good for business. 
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to the subsequent activity, whereas a prime is extraneous to the activity (Sudevan and Taylor 

1987).  Hence, priming may be expected to cause a more subtle response than cueing and may be 

more difficult to detect. 

An additional difficulty in detecting priming effects in naturally occurring data comes 

from the varying length and intensity of primes as well as the different susceptibility to priming 

among different populations.  For example, the longest laboratory study documents priming 

effects one week after the initial stimulus (Tulving, Schacter, and Stark 1982).10  The greater the 

concentration of primes or total number of primes, the stronger is the overall priming effect 

(Srull and Wyer 1979).  However, conscious processing, directed by an individual’s intentions 

and goals, can override the usual or habitual response to priming (Bargh and Chartrand 2000); 

indeed, experienced individuals are less prone to priming, while novices are more easily primed 

by news coverage (Krosnick and Kinder 1990).  Furthermore, activation will only spread if there 

is an associative link that has been formed, and the stronger the association the more and faster 

the activation will spread (Bargh and Chartrand 2000).11  This corresponds with findings that 

people with high levels of political knowledge are most likely to be primed by the national 

political climate (Kimball 2005); non-experimental studies of priming, however, have been 

criticized for a number of reasons, mostly for lacking adequate control (Lenz 2009).12 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
10 For other work on priming duration, see also Ostergaard (1994), Bock and Griffin (1998), Squire, 
Shimamura, and Graf (1987), Naito (1990), Althaus and Kim (2006), and Hassin, Ferguson, Shidlovski, 
and Gross (2007). 
11 This is known as sequential priming.  The first experiment documenting sequential priming in a 
situational context was one where participants identified as likely to be sexual harassers or aggressors 
displayed the sequential priming effect of power on sexually related stimuli in a pronunciation task, and 
in a second experiment were more attracted to a female confederate (compared to other participants) if the 
concept of power had been primed (Bargh, Raymond, Pryor, & Strack, 1995). 
12 Lenz (2009) argues that prior results about the priming effects of elections (see Druckman 2004 for a 
summary) are more properly interpreted as learning from campaigns.  Our results, however, provide 
strong evidence that elections cannot simply be about learning.  In the first instance, judges are not 
supposed to be learning from elections nor are judges supposed to use what they learn about political 
parties as a basis for their decisions.  Even if judges do learn from elections, then the increase in judicial 
dissents and voting along partisan lines should persist after elections, which we do not find.  
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To identify priming effects in the field, data is required on individual behavior tracked 

over time as well as on individual demographic characteristics before the prime to see if 

individuals from different groups diverge in behavior after the prime.  Detailed behavior on U.S. 

appellate judges, which we compile from various sources, therefore provides an ideal context to 

study priming effects in the field.  Because of the richness of the dataset, we can also observe 

whether the contexts and characteristics that make individuals more susceptible to priming in the 

lab are also found in the field. 

Our evidence suggests several forms of electoral cycling in the expression of ideological 

commitments by appellate judges.  Just before presidential elections, judges roughly double the 

rate at which they dissent and vote along partisan lines.  Conditional on dissenting, judges 

dissent before elections on miscellaneous procedural issues, not the substantive procedural or 

merit issues, and they dissent on opinions that are less controversial, suggesting that judges may 

be finding more subtle reasons for dissent.  Judges are 10% less likely to affirm and 10% more 

likely to reverse lower court decisions during this season.  The shift in voting valence due to the 

electoral cycle is equivalent to a one-decile shift in judicial ideology score (based on a judge’s 

lifetime of votes). 

A number of related findings are consistent with a partisan priming characterization of 

the electoral cycle.  In particular, we find field evidence for what experimental studies have 

documented regarding what makes individuals more susceptible to priming: contentious 

environments13, inexperience14, and greater political knowledge15.  First, we observe stronger 

electoral cycles in dissents for those who are more subject to contention and polarization, 

whether through panel composition, general political climate, or ideological polarization.  Not 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
13 Srull and Wyer (1979). 
14 Krosnick and Kinder (1990). 
15 Kimball (2005). 
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only are judges voting along partisan lines, it is the judges in the political minority (assigned to a 

3-judge panel with no other judge affiliated with the same political party) and judges in the 

political majority with the more extreme ideology score who are increasing their dissent rate 

before elections.  Judges sharing the same ideology score but from different political parties 

triple the rate at which they dissent before an election.  Moreover, ideological polarization, 

measured through partisan voting or the degree to which judges time retirement contingent on 

the President’s party, has increased sharply over time in tandem with electoral cycles.16  

Landslide elections and wartime ameliorate electoral cycles while close elections exacerbate 

electoral cycles.  Midterm elections also trigger voting along partisan lines.  Electoral cycles are 

greatest in circuits with swing states.  Second, the cycling behavior is more pronounced for 

inexperienced judges.17  Third, judges with greater political knowledge, such as those who 

previously served as U.S. Attorneys or Assistant U.S. Attorneys18, are more likely to display 

electoral cycles. 

If U.S. presidential elections prime political group identities and lead to polarization and 

dissensus, do primes for national group identity have the opposite effect?  During periods of 

national political reconciliation we observe a reduction in the rate of dissent: in the period after 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
16 Electoral cycles in dissenting behavior, in retirement, and in the partisan voting by judges along 
ideological lines all increased sharply around 1975.  See generally, Pildes (2010) on the causes and 
consequences of increased ideological polarization. 
17 Judicial experience may be related to the control of unconscious biases.  We find that judges appointed 
to the court within the last 1 or 2 years are more uniform in their electoral cycles.  Experimental research 
with judges, however, has not found that judicial experience mediates the role of psychology in judicial 
decision-making (see, e.g. Rachlinski, Guthrie, and Wistrich 2006, and Englich, Mussweiler, and Strack 
2006).  On the other hand, other experimental research have found that inexperience magnifies priming 
effects (Krosnick and Kinder 1990) and observational studies have found that new judges go through an 
acclimation period during which their policy preferences are unstable and may stumble more than their 
colleagues (Owen and Black (2010), Hettinger, Lindquist and Martinek (2003a)). 
18 U.S. Attorneys and Assistant U.S. Attorneys are also known as federal prosecutors.  These kinds of 
positions are uniquely both highly political and legal in the sense that they can choose to enforce or not 
enforce different aspects of federal law.  Service in the roles frequently leads to higher office (Engstrom 
1971, Gordon 2009). 
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an election19, in the three months after September 11, and during World War 2, the Korean War, 

and the Vietnam War.  Notably, we find that the types of judges and panels that are particularly 

likely to be primed by elections for dissensus are also the ones that are more likely to be primed 

by wartime for consensus.  Dissents are reduced during wartime particularly among divided 

panels and by less experienced judges.  Lower court decisions are also less likely to be reversed 

and more likely to be affirmed. 

Our study is most closely related to Abrams, Bertrand, and Mullainathan (2008) and 

Shayo and Zussman (2010).  Both studies, like ours, rely on the random assignment of judges to 

cases to address omitted variables, but examine racial bias rather than ideological bias.  Abrams 

et al. do not find prima facie evidence of ingroup bias nor use priming to ascertain a causal effect 

of group identity.  Shayo and Zussman find that Jewish and Arab judges disproportionately find 

in favor for litigants of their own race, and this disproportionality increases after terrorist events.  

However, they do not rule out a possible shift in litigant strategy or the type of case appearing 

before the court in the year after a terrorist event.  Our data has detailed information on litigant 

strategy and case type.  The cases in Abrams et al. are felony cases from county judges and the 

cases in Shayo and Zussman are small claims cases (mostly traffic accidents), where judges may 

have less professional commitment to be unbiased.  Other studies related to ours are ones that 

document the role of mood or arousal in decision-making, e.g. soccer outcomes and stock returns 

(Edman, Garcia, Norli 2007), cloudy weather and stock prices (Saunders 1993), weather and the 

college decision (Simonsohn 2010), and football outcomes and family violence (Card and Dahl 

2011); these studies, however, are less about documenting priming than about cueing effects, nor 

do they examine individual-level field evidence for what experimental studies have found 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
19 The trough in dissents and partisan voting could reflect a political honeymoon period, when the new 
president is typically putting a new team together and each party waits awhile before conducting 
ideological attacks. 



 

9!

regarding the contexts and characteristics that make people more susceptible to priming. 

The remainder of our paper is organized as follows.  Section 2 presents the framework 

and data.  Section 3 characterizes the electoral cycles in judicial behavior among unelected 

judges.  Section 4 presents evidence explaining the electoral cycles.  Section 5 documents the 

electoral cycles over time.  Section 6 presents the data on electoral cycles in judicial retirements.  

Section 7 concludes. 

 

2. Framework and Data 

To motivate our empirical specifications, we build a simple model of group identity and 

latent ideology based on Akerlof and Kranton (2000) and Benjamin, Choi, and Strickland (2009) 

except that we also consider the effect of varying degrees of ideological polarization.  Priming 

social categories, such as party affiliation, reveals the marginal effect of increasing the strength 

of affiliation with group identity on ideology.  Consider latent ideology Q.  A judge belongs to a 

social group C, such as Republican or Democrat, with strength s.  Let Q0 denote the judge’s 

ideology without considerations of his/her identity, and let QC denote the ideology preferred by 

members of the social group that the judge belongs to, C.  Each judge chooses Q to maximize U 

= -(1-w(s))(Q - Q0)2 - w(s)(Q - QC)2, where 0 ! w(s) ! 1 is the weight placed on social group C in 

the judge’s utility function.  Assume that w(0) = 0 and w" > 0.  This assumption means that 

deviating from the ideology for one’s group causes disutility that is increasing in s, the strength 

of one’s affiliation with that group.   

Assume that s has a steady-state value s but can be temporarily perturbed away from s by 

a group identity prime ! > 0.  Following the literature, we assume that s(!) and s’ > 0.  

Experienced individuals would have smaller s’(!) because conscious processing can override the 

usual or habitual response to priming.  Individuals with high levels of political knowledge would 
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have larger s’(#) because associative links have already been formed and the stronger the 

association, the greater and faster an activated concept will spread (Bargh and Chartrand 2000). 

The first-order condition gives x*(s) = (1-w(s))Q0 + w(s)QC, a weighted average of the 

preferred action without identity considerations and the group norm.  This implies that a group 

identity prime # causes Q* to move closer to QC.  In particular, one can see that "Q = Q*(s) - Q0 

= w(s)(QC - Q0).  Polarization is typically modeled as the presence of extreme value differences 

(Esteban and Ray 1994, Duclos et. al. 2004), then the more contentious or ideologically 

polarized the environment, the larger is |QC
- – QC| and the bigger the effect of priming on Q*.20  

More polarized environments, such as in divided panels, close elections, swing states, or recent 

years, should see a bigger effect due to priming. 

Priming ideology, by shifting Q* to be closer to QC, will cause voting to be more aligned 

along partisan lines.  Our measure of vote valence therefore directly captures latent ideology Q* 

moving further apart.  Dissents increase with the distance between Q* on divided panels.  That is, 

the utility of dissent increases (cost of dissent falls) the farther apart are the latent ideology Q* of 

the panel of judges.  Finally, priming causes only the marginal dissents to increase.  Assuming 

declining marginal utility of dissents based on ideological principles to dissents based on 

procedural quibbles (Appendix Figure 621), then priming of latent ideology shifts the utility of 

dissent outwards or the cost of dissent downwards, either of which would lead to marginal 

dissents to increase. 

As prima facie evidence of possible priming, the magnitude of the priming effect does 

not appear for the most ideologically extreme judges, but rather at two interior locations of the 

judge’s ideology score (See Appendix Figure 4).  If ideology goes from 1 (liberal) to 5 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
20 For simplicity, here we assume there are two categories and the baseline of individuals Q0 is in between 
QC

- and QC.   
21 We thank our discussant Nolan McCarty for this figure and observation. 



 

11!

(conservative), those at the ends (1 and 5) are extremely ideological and are always more likely 

to disagree and dissent.  The 2 and 4's are usually less ideological and willing to 

compromise.  However, priming pushes them a bit afar, enough so that they may dissent more 

often.  For example, the 5 and 2’s would never agree, regardless of priming, nor would the 1 and 

4’s.  However, 2 and 4 may be able to reach an agreement without priming, but when they are 

primed, they are shifted enough that they disagree more.  

 

2.1 Basic aspects of the U.S. legal system 

Understanding several aspects of the United States legal system is important to put our 

study in context.  First, U.S. appellate courts handle the vast majority of cases deciding issues of 

new law and provide new interpretations or distinctions of pre-existing precedents or 

statutes.22  Unlike many European legal systems, the United States has a common law system 

where American judges not only apply the law but also make the law.  This effective making of 

law occurs since a judge's decisions in current cases become precedent for use in decisions in 

future cases.  Second, it is worth briefly discussing the significance of judicial dissents.  Dissents 

are extraordinarily costly as they are not determinative of the final decision, but require 

dissenting judges to write an opinion.  Dissents also corrode judicial collegiality and create 

crowding in the judicial docket.23  Nevertheless, dissenting opinions can sometimes be cited as 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
22 There are three layers of courts in the United States.  District courts are the general trial courts.  When 
cases are appealed, they go to appellate courts, referred to as circuit courts, which typically decide issues 
when there are new fact patterns or look to see if the district court was in error.  A small portion of these 
cases is appealed again to the Supreme Court.  In our dataset, only 2% of appellate cases reach the 
Supreme Court. 
23 Roughly 8% of appellate cases have dissents but 20% of Supreme Court cases reviewing appellate 
court cases had an appellate dissent.  In the sample of Ninth Circuit decisions analyzed by Berdejo 
(2010), decisions in which a dissent is filed are more likely to be reheard en banc (i.e., by the entire court, 
not just 3 judges) (4.9%) and be granted certiorari by the U.S. Supreme Court (i.e. heard) (1.4%) than 
decisions without a dissent.  Crowding of the judicial docket decreases the attention that judges are able to 
spend on cases and can have significant consequences (Huang 2010).  Among our sample of cases, the 
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persuasive authority when arguing that a court’s holding should be limited or overturned.  Third, 

appellate judges are randomly assigned24 to cases, and each case typically receives three judges, 

which can be from either political party.  Therefore, the panel can be politically divided or not.  

We will discuss randomization in further length in the following section.  In the next sub-section, 

we describe our dataset and the construction of the variables used in our analyses. 

 

2.2 Variables used in our analyses 

We obtained case-level data from the Appeals Court Database Project.25  This database 

includes information on opinion-specific variables (including the names of the judges sitting on 

each panel) for a random sample of cases from the period 1925 through 2002.  Biographical 

information for the judges in the database was obtained from the Multi-User Data Base on the 

Attributes of U.S. Appeals Court Judges.26  We restrict our analysis to cases decided by panels 

composed of three judges and, for a few analyses, exclude cases where we were unable to obtain 

biographical information for the judges sitting in the panel.27   Using these datasets, we construct 

the following variables: 

• Dissent:  Our main outcome variable of interest, dissent, equals 1 if one of the judges 

sitting in the panel dissented from the majority opinion.   

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
cases with dissents before and after the presidential election are reheard en banc or granted certiorari by 
the U.S. Supreme Court at statistically similar rates. 
24 Some judges take a reduced caseload but all are randomly assigned by a computer and are typically not 
revealed to the litigating parties until after they file their briefs and sometimes only a few days before the 
hearing, if there is a hearing.  
25 Documentation and data available at http://www.cas.sc.edu/poli/juri/appctdata.htm. 
26 Documentation and data available at http://www.cas.sc.edu/poli/juri/auburndata.htm.  
27 The bulk of our analyses are unaffected by missing data.  For a few of the individual, vote-level 
regressions, some judges are missing data regarding elevation and previous service as Assistant U.S. 
Attorney or U.S. Attorney.  The regressions that use this data have a smaller sample size of 10%.  In 
addition, we exclude the votes by judges sitting on cases when they have less than 0 years of experience 
or greater than 35 years of experience.  These regressions have a 13% smaller sample size.   
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• Reason for Dissent: For cases decided in the period 1997-2002, we are able to obtain 

reasons for dissent (i.e., for procedural or merit reasons).28  For the entire time period, we 

are able to obtain whether the majority opinion mentions procedural issues and what type 

of procedural issue.29  

• Electoral Proximity Measures:  We construct both linear and nonlinear measures of 

“electoral proximity,” which is equal to the number of quarters remaining until the next 

presidential election (we calculate the quarters relative to November 1).  This measure, 

quartertoelect, ranges from 16 to 1.  In most specifications, we include a full set of 

indicator variables for each quarter.30   

• Ideological Measures:  To measure the ideological division within a panel, we construct 

the variable divided, which equals 0 if the three judges assigned to the case belong to the 

same political party and equals 1 otherwise.31   

• Legal Issue:  Based on data from the Appeals Court Database Project, we classify cases 

into the following categories: criminal, civil rights, constitutional (i.e., First Amendment, 

due process and privacy cases), labor relations, economic activity and regulation and a 

miscellaneous category.32 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
28 The Appeals Court Database asks whether or not the author of a dissent used a similar “issue frame” as 
that employed in the majority.  The idea is to capture whether the dissent has re-framed the case as 
presenting a different issue—other than that addressed in the majority opinion.  The database codes 
whether the dissent addresses a procedural issue or addresses a merits issue.  We acknowledge the likely 
difficulty the coders faced, but note that the measurement error is unlikely to be systematically different 
just before an election as opposed to just after an election. 
29 These procedural issues include standing, mootness, statute of limitation, government immunity, 
frivolousness, admissibility of evidence, and so on. 
30 In some specifications, we aggregate the electoral proximity measure to the three quarters preceding the 
presidential election.  In robustness checks, we also use a linear measure for the number of quarters 
remaining until the next presidential election. 
31 The database we use to obtain judge’s biographical information assigns each judge to one of the 
following parties: republican, democrat, liberal, conservatives and independents.  We group liberal judges 
with Democratic judges, conservative judges with Republican judges and independent judges with the 
party of the appointing president. 
32 We also use finer categories of legal issues in our randomization check discussed below. 
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• Opinion Length:  To measure the length of an opinion, we count the number of pages of 

the majority opinion in the corresponding federal reporter.  This information was 

obtained from the Appeals Court Database Project database.  To ensure that our results 

are not driven by outliers, we winsorize this variable at the 1% level, that is, we censor all 

observations outside of 1% to 1%.  

• Citations:  Using Lexis’s Shephards service, we count the number of times that an 

opinion has been cited in subsequent cases and how often it has been cited in subsequent 

dissents.33  To ensure that our results are not driven by outliers, we winsorize these 

variables at the 1% level.   

• Judicial Background Characteristics:  Using the Multi-User Data Base on the Attributes 

of U.S. Appeals Court Judges, we obtain a number of judge background variables 

including gender, date of birth (which we use to calculate a judge’s age), professional 

experience (i.e., whether a judge was previously a U.S. Attorney or Assistant U.S. 

Attorney) and year of appointment (which we use to calculate a judge’s judicial 

experience), as well as the political affiliation of the judge. 

• Political Environment: From the judicial background variables and data from CQ Voting 

and Elections Collection34, we can identify whether a judge is affiliated with the same 

political party as the incumbent President at the time a case is decided; similarly, we can 

identify Presidents who won closely contested elections (i.e., with electoral counts less 

than 55%) or landslide elections (i.e., with electoral counts greater than 95%). 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
33 We have citation data for 18,649 of our 18,686 observations.  The citation data is current as of March 
26, 2011.  In addition, we calculate the total citation count for the judicial opinions authored by the judge 
and contained in the Appeals Court Database Project. 
34 Table 30-1 Divided government, 1860–2006. (2008). In Guide to Congress, 6th ed. (Vol. 2). 
Washington: CQ Press. Retrieved May 12, 2010, from CQ Press Electronic Library, CQ Voting and 
Elections Collection, http://library.cqpress.com/elections/g2c6e2-973-36489-1842592. Document ID: 
g2c6e2-973-36489-1842592. 



 

15!

• Decision Valence:  We use the Appeals Court Database measures of ideological valence 

of a decision, conservative, liberal, mixed, or unable to code.  We code a liberal vote as 1, 

a conservative vote as -1, and a mixed or unable to code35 vote as 0.36 

• Treatment of Lower Court:  We use the Appeals Court Database measures of treatment of 

the lower court decision.  We code Affirm (0 or 1) and we code Reversed (0 or 1, which 

includes (a) reversed and (b) reversed and remanded).  The other treatments are (c) stay, 

petition, or motion granted, (d) vacated and remanded, (e) affirmed in part and reversed 

in part, (f) affirmed in part, reversed in part, and remanded, (g) vacated, (h) petition 

denied or appeal dismissed, (i) certification to another court, (j) not ascertained.  These 

other treatments would all be coded as 0 for Affirm and Reversed. 

• Retirements and Resignations:  There are several reasons for which a judge may leave the 

bench, including retirement, resignation, death, elevation to the Supreme Court or 

demotion to the district court, among others.  We examine the first two reasons, 

retirement and resignation, as decisions to voluntarily leave the bench. 

• Ideological Measures:  We code two measures of ideological commitment.  First, we 

code whether judges are leaving when the president in power is from the same party that 

appointed the judge.  Second, we code whether the judge is a Democrat appointee or a 

Republican appointee.37  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
35 Our results are robust to dropping the votes that are unable to be coded. 
36 The Appeals Court Database Project codes directionality as follows.  For most, but not all issue 
categories, these will correspond to notions of "liberal" and "conservative" that are commonly used in the 
public law literature.  For example, decisions supporting the position of the defendant in a criminal 
procedure case, the plaintiff who asserts a violation of her First Amendment rights, and the Secretary of 
Labor who sues a corporation for violation of child labor regulations are all coded as "liberal".  We 
acknowledge that these directionality measures are attempting to capture a moving target: what is liberal 
or conservative in one decade may not be the same as during another decade.  However, the possible bias 
introduced by this measurement that the coders faced is unlikely to shift just before elections.   
37 Judges from third parties and leaving under a non-two party system are dropped from the analysis when 
our analysis stratifies along these dimensions. 
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Our final sample contains 18,686 decisions for the period 1925-2002.   

 

2.3 A note on randomization and timing 

Before presenting the results of our analyses, it is important to consider a key assumption 

that needs to be satisfied for our estimates of the effects of electoral proximity on judicial 

behavior to be unbiased: panel attributes and cases must be randomly assigned across the 

political cycle (conditional, of course, on the control variables that are included in the model).  In 

practice, an important concern is that aspects of a case that we cannot observe (some 

characteristics of the appeal, of the parties, etc.), and that could affect case decisions, are 

changing over time in a way that is correlated with our measure of electoral proximity. 

Although appellate judges in each circuit are randomly assigned to 3-judge panels, we 

must still consider the extent to which judges can control whether a case appears in our sample 

and where in the sample it appears (relative to the electoral cycle).  For example, the database we 

employ in our analyses considers only published decisions, which are not necessarily a random 

sample of the entire universe of decisions rendered by the appellate courts.  In fact, Berdejo 

(2010) finds that panel composition is related to the decision of whether or not to publish an 

opinion.  Empirically, this bias could be problematic if the decision to publish is a strategic 

one.38  Even within the universe of published decisions, one could still worry that judges may 

choose to decide certain cases in their docket at an earlier or later time.39  If the most 

controversial cases were consistently decided during the months leading up to presidential 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
38 For a discussion of the strategic use of publication rules by judges see Law (2005).  For purposes of this 
paper, focusing on published decisions is advantageous as these cases are more likely to raise difficult 
issues and establish new precedent. 
39 For instance, Berdejo (2010) finds that published opinions take more than twice as long to be finalized 
after oral arguments take place than unpublished opinions (122.1 days vs. 50.4 days).  Similarly, opinions 
in which a dissent is filed take longer to be finalized (139.4 days) than opinions in which there is no 
dissent (70.7 days).   
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elections our measure of electoral proximity could capture the effect of this change in the 

composition of cases. 

Using data from the Administrative Office of the Courts (AOC) for 1991-2006, we verify 

that the decision to publish opinions does not appear to be correlated with the presidential 

election cycle.40  Columns 4 and 5 of Appendix Table B show that cases per month and fraction 

of opinions published per month do not vary over the cycle.  This suggests that whether a case 

appears in our sample is not varying over the cycle.  We can also examine whether the time 

elapsed between docket filing and judgment, and time between hearing and judgment dates vary 

over the cycle.  Interestingly, opinions published in the quarter before a presidential election take 

more than average time between hearing and judgment date41, consistent with the notion that 

judges are taking a little more time to write the dissents (Column 11).  In addition, given that on 

average it takes two or three months after a hearing to get a decision (Column 9 of Appendix 

Table B), the decision to dissent could to occur up to three months before the actual publication 

date.42  This does not change the main inference that in the quarters leading up to a presidential 

election, judges are more likely to dissent.   

Since we do not know exactly when a judge makes a decision to dissent (as we only have 

the date of publication in our main dataset), we cannot precisely pinpoint when the decision to 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
40 We cannot, however, rule out the court choosing to publish more divisive cases before the election. 
This scenario sounds like priming but provides a slightly different interpretation.  We also cannot rule out 
court management pushing along divisive cases to be published just before the election and delaying non-
divisive cases to be published just after the election.  Court management, however, is unlikely to be able 
to time the pipeline to such an extent so as to explain the lull in dissents during wartime. 
41 This difference is not statistically significant, however. 
42 When we examine the dissent rate on a month-by-month basis (see Appendix Figure B), the peak in 
dissents occurs three months before the presidential election and the trough in dissents occurs 5 or 8 
months after the election (the graph displays coefficients on the month-to-election dummies from a 
regression that also controls for whether a panel is divided and circuit and year fixed effects, an analog to 
Column 1 of Table 1).  Therefore, the timing between hearing and judgment is unlikely to cause the actual 
trough in dissents to move before the election.  When we examine the partisan voting on a month-by-
month basis, we also observe the peak in partisan voting in the third month before the presidential 
election when we use a limited sample of month dummies, such as a dummy for each month up to four 
months before and four months after the presidential election. 
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dissent occurs.  However, if we use the estimate in Berdejo (2010) for the average length of time 

between hearing and judgment for opinions with dissents (140 days) vs. opinions without 

dissents (71 days)43, we can backdate each opinion to its hearing date.  Using these calculated 

hearing dates, we find no evidence of electoral cycling.  We take this as tentative evidence that 

the decision to dissent or not may occur quite late in the opinion-writing process, which is 

consistent with the finding that judges appear to be dissenting on procedural issues, in particular 

on miscellaneous procedural issues (in results described further below), which may be expected 

to take less time to do.  Moreover, in conversations with former appellate clerks, the 

conventional view of judges convening right after the hearing to decide who votes in which way 

and whether someone will write a dissent may be incomplete.  It is frequently possible that the 

judges decide in the last minute to not dissent.  Therefore, one interpretation of our findings is 

that electoral cycles prime judges to stick to their dissent.44   

As a standard check on randomization, we test whether case type, caseload, and 

composition of the 3-judge panels vary over the electoral cycle.  Not surprisingly, the proportion 

of ideologically divided panels is evenly distributed across the political cycle, as shown in 

Column 1 of Appendix Table C.  Case composition is also evenly distributed across the political 

cycle as shown in Columns 2-6 of Appendix Table C.  Finally, confirming that the net outcome 

of the number of cases filed, the fraction of cases published, and the time it takes to become 

published leads to an even distribution across the political cycle, Column 7 shows that the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
43 Decisions rendered in the quarter immediately preceding a presidential election take longer to be 
drafted (after oral arguments) than decisions decided earlier in the electoral cycle (86.9 vs. 75.7 days).  
This difference is similar for cases in which a dissent was filed (150.4 vs. 138.6 days). 
44 Relatedly, it is possible that judges typically suppress dissents too much and the dissents during the 
quarter before the election are actually a good thing.  Under this view, courts are not dissenting or 
reversing lower courts enough during the other 15 quarters of the electoral cycle.  Our inferences 
regarding who is prone to priming and the causal effect of group identity on ideology nevertheless are 
unaffected. 
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number of cases is also evenly distributed across the political cycle in our sample of published 

opinions. 

We then exhaustively explore whether any characteristic of the case and lawyer behavior 

as coded in our database varies over the electoral cycle.45  In results available from the authors, 

we find no electoral cycle along substantive issues.46  Along four procedural issues—issues in 

the “other” category47—we find some evidence of electoral cycling, and this dimension of our 

analysis will be further explored in the next section.48  These results reassure us that the dissent 

cycles we observe and analyze below are not the result of changes in the composition of cases 

due to the strategic behavior of litigants.49 

 

3. Characterizing the Electoral Cycles in Judicial Behavior Among Unelected Judges 

 

3.1 Dissenting Behavior Across the presidential Election Cycle 

At the appellate level where cases are decided by panels, judges may express their 

preference for a particular outcome by joining the majority opinion or filing a dissent.  If a 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
45 The database codes 106 characteristics. 
46 Substantive issues include whether there was an issue of constitutionality, whether the court engaged in 
statutory interpretation, how many appellants or respondents were persons, businesses, public interest 
groups, or government actors, whether the issue involved state or local law, an executive order or 
administrative regulation, summary judgment, alternative dispute resolution, conflict of laws, 
international law, agency discretion, and so on. 
47 We find an increase in the mention and intensity of mention (i.e. discussed the question and answered it 
affirmatively vs. negatively vs. no mention at all) regarding (1) whether there were “other issues” related 
to juries, (2) whether some “other evidence” (besides confession and evidence obtained through search 
and seizure) was inadmissible, (3) whether the attorneys’ fees favored the appellant, and (4) whether there 
was some “other issue” of civil law.  The last question is asked in the context of asking about discovery 
and evidentiary issues.  About 1 to 6% of the cases mention these issues.  What is remarkable about all 
four of these issues is that they are quite discretionary.  For example, attorneys’ fees are only to be 
awarded to the appellant in exceptional circumstances (Rolax v. Atlantic C. L. R. Co. 186 F2d 473). 
48 Our results are robust to the inclusion of controls for the four procedural issues that appear to follow the 
presidential election cycle. 
49 The dissent rate cycle is more statistically significant in criminal, civil rights, and economic activity 
cases, for which we have more observations, and the point estimates are similar.   
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judge’s political ideology plays an important role in how that judge votes in a case, then one 

could expect ideological differences among the members of a panel to be associated with higher 

rates of dissent.50  In this section, we document another nuance in the relationship between 

judicial ideology and voting behavior. 

Figure 1 presents the fluctuation of the average dissent rate across the presidential 

electoral cycle.  As we can see, dissents are most frequent in the months preceding a presidential 

election and lowest in the months that immediately follow it, ranging from a high of 11% to a 

low of 6% (on average, a judge dissents from the majority opinion in 8% of the cases in our 

sample).  To further examine this preliminary finding, we next control for factors that may 

explain the variation we observe in the rate of dissent across the political cycle.  For instance, the 

ideological composition of the panel hearing a case could be one of the factors determining 

whether a dissenting opinion is written.  That is, if judicial ideology plays a role in the 

adjudication process, then one could expect a conservative judge to be more likely to dissent 

when sitting on a panel with two liberal judges than when sitting in a panel with two other 

conservative judges.51  Thus, in our regressions we include an indicator variable equal to 1 if an 

ideologically divided panel heard the case.  Since circuit courts may differ in characteristics that 

may affect the rate of dissent (such as culture or collegiality), we include a set of circuit court 

fixed effects.  In addition, we include a set of legal issue fixed effects to control for differences in 

case composition as some legal issues may be in general more controversial than others.  Finally, 

we include a set of year-specific fixed effects to capture shocks or trends affecting judicial 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
50 The link between a judge’s ideology and voting behavior is rather nuanced: a series of papers has 
documented “panel effects” – not only does the political ideology of a particular judge affect how that 
judge votes in a given case, but so does the ideology of the other judges sitting in the panel (see, e.g., 
Revesz (1997), Cross and Tiller (1998), Revesz (2001) and Sunstein et al. (2004)).  To account for these 
“panel effects” scholars have proposed a number of theories where judges behave strategically to 
maximize their preferences in the long run by sacrificing (or moderating) their views in any given case 
(see e.g., Cross and Tiller (1998), Hettinger et al. (2004), Landes and Posner (2008), Epstein et al. (2010), 
Sunstein et al. (2004), and Kim (2009)). 
51 In our sample, 70% of the cases are decided by ideologically divided panels. 
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decision-making that are common to all judges in a given year and, in certain specifications, we 

also include a set of fixed effects for each quarter of the year (e.g., January through March, April 

through June, etc.), in order to control for the effects of seasonality on judges’ adjudication 

behavior.52 

The explanatory variable of interest is our electoral proximity measure quartertoelect, an 

indicator variable representing the number of quarters left before the next presidential election.  

If the dissenting behavior of judges did not vary across the election cycle once we controlled for 

the factors discussed above, we would expect the coefficients on all the quartertoelect indicators 

to be small and statistically insignificant.  On the other hand, if judges are more likely to dissent 

as the next presidential election approaches, we would expect the coefficients on the indicators 

corresponding to the quarters closest to the election to be positive and statistically significant.  

With this in mind, consider the following linear specification for latent ideology:  

Qip = #0pF(t) + #1pProximityi + #2pZi + !ip      (1) 

where, Qi, is ideology for judge i before and after the prime p = 1 or 2; F(t) includes a set of year 

and quarter fixed effects; Proximityi, our explanatory variable of interest, is the set of quarter-to-

election fixed effects described above;53 Zi contains a dummy indicating whether the panel was 

divided, a set of case controls including fixed effects for different types of legal issues (criminal, 

civil rights, constitutional, labor relations, and economic activity) and a set of circuit fixed 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
52 For example, controlling for seasonality rules out the possibility that the observed dissent cycle is 
simply due to the holiday season reducing dissents.  When we control for seasonal quarter effects, we will 
therefore be identifying the coefficient for 1 quarter-to-election by comparing October vs. November and 
December.  Without seasonal quarter effects, our 1 quarter-to-election coefficient is identified from 
comparing August to October vs. November to January. 
53 In the regressions presented in the tables that follow, the omitted quarter is quarter 16, i.e., the quarter 
immediately following an election.   



 

22!

effects.54  The subscript p on #1p allows the effect of exogenous control variables, Proximity or 

case characteristics, to vary before and after the prime. 

 Taking first differences (implicit individual fixed effects) results in: 

"Qi = (#02 - #01)F(t) + (#12 - #01)Proximityi + (#22 – #21)Zi + $i   (2) 

where "Qi represents changes in ideology due to priming and $i = !1p - !0p.  Recall that our 

theoretical model suggests that "Qi = x*(s) - x0 = w(s)(xC - x0).  Since electoral Proximityi 

perturbs s, this motivates the interaction specifications that follow below since s’(!) may be 

smaller or larger due to exogenous characteristics. 

 In practice "Qi is unobserved.  Instead, our primary observations are of voting valence and 

dissents.  In the simplest model, the probability of dissent increases with the size of the prime 

though of course this depends on whether the panel is politically divided, whether the judge is in 

the minority party of the 3-judge panel, and so on.  In particular, we first estimate the linear 

probability specification: 

Yi = F(t) + %1Proximityi + %2Zi + !i       (3) 

where, Yi, our outcome of interest, is an indicator variable equal to 1 if a dissent was filed in case 

i; alternatively, Yi, is voting valence of liberal (1), conservative (-1), or mixed (0).55  Because Yi 

has the following ordered structure: 

!! ! !
!!!"!!!! ! !
!!!"!!!! ! ! 

we will also estimate the following probit specification to test whether electoral proximity 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
54 Unless otherwise noted, in all calculations of statistical significance, we estimate case-level 
specifications allowing for clustering of the error term at the quarter-year level and estimate vote-level 
specifications allowing for clustering of the error term separately by quarter-year and case following the 
double-clustering algorithm outlined in Cameron, Gelbach, and Miller (2010) and Peterson (2008).  The 
latter accounts for both serial correlation and the fact that dissents necessarily correspond with two non-
dissenting votes at the case level. 
55 We study this alternative measure in more depth in Section 4.2.2.   
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primes ideology: 

 Pr($Qi = -1|Ii) = F$i (µ % (#02 % #01) F(t) % (#12 % #11) Proximityi - (#12 % #11)"Zi|Ii) 
  
 Pr($Qi = 1|Ii) = 1 % F$ij (µ % (#02 % #01) F(t) % (#12 % #11) Proximityi - (#12 % #11)"Zi % &j|Ii) 
 
where Ii = (F(t), Zi) and F$ij (.j|Iij) is normal.  Equation (1) is the linear approximation of the 

probit specification.  We will estimate linear probability and probit specifications. 

The results are presented in Table 1.  Not surprisingly, dissents are more likely to occur 

when a panel is divided along ideological lines.  Holding all other factors constant, decisions 

reached by divided panels are roughly 20% more likely to have a judge dissenting from the 

majority opinion (a result significant at the 1% level).56  More importantly, the coefficients on 

our electoral proximity measure indicate that the rate of dissent is highest during the period 

before an election, particularly in the quarter immediately preceding an election, a result that is 

both statistically and economically significant.57  Using our baseline specification (Table 1, 

Column 1), we find that when a case is decided in the quarter immediately preceding an election, 

the probability of there being a dissent increases by 6.3% percentage points when compared to 

the quarter following the election, an increase which represents over 75% of the average rate of 

dissent.58  In fact, this is true if we compare the quarter immediately preceding an election to any 

other quarter in the two years immediately following an election.59  More generally, one can note 

that all the coefficients for the last 8 quarters in the presidential electoral calendar are greater in 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
56 The R-squares are low even with a full set of fixed effects since we have a binary outcome variable. 
57 The t-statistic on the quarter-before-election is 4.01.  When we randomly assign each quarter to a 
different quarter-to-election and rerun our basic specification 200 times, the 95% interval for t-statistics is 
between positive and negative 2.62, indicating that our estimates are statistically significant even with a 
natural bootstrap. 
58 The average rate of dissent is 7.8% as indicated in Table A. 
59 This follows from the fact that the coefficients for quarter-to-elect-15 through quarter-to-elect-9 are not 
only statistically insignificant, but have negative sign in Columns 2 and 4.  A similar inference can be 
made with respect to quarter-to-elect-8 through quarter-to-elect-4, as these coefficients are statistically 
undistinguishable from zero; however, since they have positive coefficient the magnitude of the 
difference in the probability of dissent is likely to be slightly smaller than 75%.   
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magnitude than those corresponding to the earlier half of the cycle.  Adding controls for 

seasonality yields slightly smaller, but still large and significant coefficients for the quarters 

leading to an election (Column 2), leaving our inferences unchanged.60  Columns 3 and 4 show 

the main results are unchanged when using a probit model.61   When we compare the dissent rate 

in the last quarter with all other quarters, the increase in 3.6% percentage points represents a 50% 

increase in the average rate of dissent. 

Conditional on dissenting, the reason for dissent also follows the presidential electoral 

cycle.62  We code a dummy variable equal to 1 if the dissent mentioned a procedural reason but 

did not mention a merit reason.63  On average, 9% of dissents mention procedural but not merit 

reasons for the dissent (Appendix Table A).  In the quarter immediately before an election, this 

motivation increases by 8% percentage points when compared to all other quarters, representing 

a substantial effect (Column 4 of Table 2).64  Perhaps judges are looking for easier reasons to 

dissent before election or perhaps procedural dissents are a less direct form of dissent so judges 

can avoid injecting themselves into the political process.  In our investigation of whether any 

case characteristic is correlated with the electoral cycle, only four characteristics significantly 

varied with the electoral cycle, (1) whether there were “other issues” related to juries, (2) 

whether some “other evidence” (besides confession and evidence obtained through search and 

seizure) was inadmissible, (3) whether the attorneys’ fees favored the appellant, and (4) whether 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
60 Appendix Table D displays several robustness checks, including a linear version of the quarters to 
election (Column 1), dropping one circuit at a time (Column 2), keeping one circuit at a time (Column 3), 
and parsimonious probit and logit models (Columns 4 and 5).   
61 The OLS coefficients are similar in magnitude to the marginal effects of the probit specification. 
62 However, we only have 227 dissents coded between 1997-2002 so it remains to be seen whether this 
pattern remains as the data is extended into the future.  
63 This suggests that judges are not simply trying to strategically draw attention to certain substantive 
issues on their political agenda before elections. 
64 Column (9) does not include quarter-to-election fixed effects because there are only 227 observations, 
however, the result is robust to the inclusion of these controls.   
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there was some “other issue” of civil law.65  About 1 to 6% of the cases mention these issues.  

What is remarkable about all four of these issues is that they are quite discretionary.  For 

example, attorneys’ fees are only to be awarded to the appellant in exceptional circumstances 

(Rolax v. Atlantic C. L. R. Co. 186 F2d 473). 

 

3.2 Length of Opinion and Subsequent Citations 

Next, we explore whether those opinions written right before an election differ on 

dimensions other than whether or not a judge dissented from the majority opinion.  Of particular 

interest are those attributes that may be associated with the opinion’s potential contribution to the 

development of the law.  Following Choi et al. (2008), we proxy for the quality (or importance) 

of the opinion using the length of the majority opinion (in pages) and the number of times the 

opinion has been cited in subsequent cases.  The average length of a majority opinion and the 

average number of citations for cases our sample (after winsorizing at the 1% level) is 4.6 pages 

and 6.0 citations, respectively (Appendix Table A).  To this end, we estimate the following 

specification, 

Yi = F(t) + %1LastQuarteri * Dissenti + %2Dissenti + %3LastQuarteri + %4Zi + !i (4) 

and show, in column (1) of Table 2, that opinions written when there are dissents are over 40% 

longer than opinions without dissents.  One may expect majority opinions to be longer if there is 

a dissent either because cases in which a judge dissents tend to deal with more complex issues or 

simply because the majority opinion must address the arguments raised by the dissent.  Similarly, 

the results in Columns (2) and (3) suggest that cases decided when there are dissents are cited 

more often in subsequent opinions and dissents.  The coefficients on the dissent indicator 

variables in column (2) represent over 30% of the average citation count for opinions in our data 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
65 These procedural variables are coded for the entire time period of the dataset. 
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and in column (3) represent over 75% of the average count of citations from future dissents for 

opinions in our data.  Citations by subsequent dissents suggest controversy or ambiguity in the 

law, perhaps occurring during the development of new law (Choi et al. (2008)).66  Based on these 

results one could argue that opinions written in the quarter preceding an election are not of lower 

quality or of lower importance or precedential value.67  However, the results in column (3) 

suggest that opinions written in the quarter preceding an election and in which a dissenting 

opinion is filed are cited less often by subsequent dissents than cases decided in other quarters (in 

which a dissent was filed).68  One interpretation of this finding is that judges choose less 

controversial cases to dissent from in the quarter preceding an election.69   

 

3.3 Substantive Impact 

To explore whether electoral cycles has a substantive impact on the law, we examine 

whether the appellate court affirmed or reversed the lower court.  If the priming effect of 

electoral proximity causes variance in ideology to increase, then one may expect a decline in 

affirmations and an increase in reversal rates.  In the quarter before an election, appellate courts 

decrease by about 10% the rate at which they affirm the lower court and increase by about 15% 

the rate at which they reverse the lower court as can be seen in Columns (5) and (7) of Table 2.  

The baseline is 57% affirmation and 22% reversals as indicated in Table A summary statistics.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
66 This could occur, for example, when precedent begins to spread across circuits and legally innovative 
cases are cited by dissenting opinions in other courts seeking to follow the new precedent.  
67 Rough estimates for the length of the dissent and whether the dissent was published (using the 1%-
winsorized difference between the last page of the opinion and the last page of the case) also do not vary 
over the electoral cycle.  A priori, however, dissenting for miscellaneous procedural issues could lead to 
longer or shorter dissents. 
68 The decrease in citations may also be explained by the quality of the judge being assigned to write the 
opinion in the quarters before an election.  In any case, we are unable to definitely say whether lower 
citations reflects the impact of electoral cycles or the decline in importance of the cases being dissented 
from over the electoral cycle.  
69 An alternative explanation is that dissents before elections cause a reduction in future citations to the 
majority opinion by subsequent dissents. 
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However this effect is not robust to the inclusion of quarter fixed effects (included in Columns 6 

and 8) suggesting that part of the shift is seasonal. 

 

3.4 Strategic Hypotheses 

Before presenting our examination of the partisan priming hypothesis for electoral cycles, 

we first rule out alternative explanations for the electoral cycles in dissents documented above.  

We consider several prominent strategic explanations for electoral cycling: re-election 

considerations, aspirations for higher office, getting out the vote, and several others.  Some of 

our discussion touches on results explained in more detail in subsequent sections.  However, 

since strategic considerations are the prima facie explanations for judicial behavior, we discuss 

strategic hypotheses here.   

Because appellate judges are appointed for life, re-election considerations are immaterial 

to our analysis.  However, one could argue that judges who dissent before elections may be 

signaling to raise the likelihood of their elevation to the Supreme Court.  A priori, it is not clear 

whether or not this is a good strategy since a nominee needs to be confirmed by the Senate, 

which may be controlled70 by the opposing political party.  Our data suggests that judges are no 

more likely to dissent when their party wins the Presidency and controls the Senate after the 

election.  Moreover, Column 1 of Table 3 indicates that judges that were elevated following an 

election were no more likely to have increased their rate of dissent before such elections.71  Even 

if judges are just trying to get noticed, and it is the lower quality judges who are trying to get 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
70 A nomination can be derailed with as little as 41 of the 100 Senators choosing to filibuster. 
71 Our regression in this column looks for the partial correlation between dissent and subsequent 
elevation.  None of the judges who are elevated to the Supreme Court, in fact, dissent in the last quarter 
(in our sample).  Therefore if we run a probit specification, the coefficient on elevation drops out.  Still, 
one could worry that judges are unaware that dissenting will not lead to elevation and judges may still 
dissent hoping to be elevated.  Even if that were the case, it is not clear why this unawareness would be 
accentuated in divided panels and more contentious elections.  
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noticed, one would not expect dissents to occur more on procedural, particularly miscellaneous 

procedural, cases before elections.  Another possibility is that judges may dissent before 

elections in order to win votes or increase voter turnout for their party.  That is, judges may 

present a unified party front on substantive issues in order to increase voter morale.  However, 

this seems inconsistent with the finding that dissents are more likely to occur for procedural, not 

merit, issues.  This get-out-the-vote explanation is also inconsistent with the fact that dissents 

occur more when the President who wins the election is from the opposing party.72   

We now consider a number of less standard explanations for electoral cycles that are still 

based on a strategic, conscious rationale: collegiality, reputational capital, and legacy 

considerations.  First, judges who dissent before elections may be doing so in the final round of a 

repeated collegiality game vis-a-vis the other judges.  However, judges who retire or resign in 

the year following an election are not significantly more likely to dissent in the quarters before 

the election (Column 2).73  Second, judges may dissent in order to gain social prestige among 

their peers because a dissent before an election is particularly valuable (such as by signaling 

better faithfulness to the appointing president).  However, dissenting on miscellaneous 

procedural, not merit, issues is inconsistent with maximizing reputational capital.  Even if judges 

are dissenting for their peers, this hypothesis suggests that peers may be particularly attentive 

because they are primed or leaves open the question why a dissent before an election is valuable 

since it appears to have no instrumental consequences.74  Third, as the election approaches, there 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
72 Dissenting also does not help the senatorial candidate win.  One interpretation of the dissents by the 
losing party is that these judges are expressing frustration at the pending loss by their political party.  
These results are available from the authors. 
73 Perhaps judges who remain are dissenting precisely because their colleagues are about to leave so they 
no longer need to be concerned about the collegiality of those colleagues.  However, this auxiliary 
hypothesis assumes that judges who stay have no repeated collegiality game rationales vis-a-vi their 
colleagues who remain on the bench after the election. 
74 On a somewhat related hypothesis, perhaps judges pick a different writer for the majority opinion just 
before an election, a writer whose writing is more likely to lead to a dissent.  Our data is unable to 
distinguish at what stage priming occurs during the decision process. 
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is increasing certitude about the subsequent President, so judges may wish to leave a legacy by 

dissenting.  Even though dissents have no precedential power, judges may try to influence the 

pool of arguments available for future courts to cite just before a new crop of judges enters the 

judicial pool.  This hypothesis is inconsistent with the fact that dissents are greater in closer 

elections, where incertitude is likely to have been greater.  In addition, this hypothesis predicts 

that judges would continue to dissent any time before the new President has a chance to appoint 

new judges, but the dissent rate falls after the election.  In summary, we do not find evidence that 

judges benefit from dissenting before a presidential election. 

 

4. Explaining the Electoral Cycles in Judicial Behavior Among Unelected Judges 

 

4.1 Ideologically Divided Panels and the Electoral Cycles in Dissents 

To begin our examination of the partisan priming hypothesis for electoral cycles, we 

consider whether the higher dissent rate we observe in the quarter immediately preceding an 

election is more pronounced for cases decided by ideologically divided panels.  Such a pattern 

would suggest that the increase in the rate of dissent towards the end of the presidential electoral 

cycle is occurring more in contentious environments, the first prong of what experiments in the 

lab have documented as a factor that increases susceptibility to priming.  The model in Section 2 

also predicts that contentious environments will increase priming.  To address this question, we 

regress the dissent indicator variable on an electoral proximity measure variable which equals 

one if a case was decided in the quarter immediately preceding an election, the ideological 

division indicator variable, as well as an interaction between these two measures:   

Yi = F(t) + %1LastQuarteri * Dividedi + %2Dividedi + %3LastQuarteri + %4Zi + !i (5) 



 

30!

A positive and significant coefficient on this interaction term would indicate that the dissenting 

behavior in the quarters preceding an election is more pronounced on ideologically divided 

panels.   

Our results for this specification, which we show on Table 6 and present graphically in 

the first four rows of Figure 4, indicate that dissents in the last quarter are driven by cases heard 

by ideologically divided panels.75  The coefficient for the divided indicator variable is slightly 

smaller in magnitude than in the baseline results shown in Table 1 (i.e., .015 vs. .013) and still 

highly significant.  However, the coefficient on the lastquarter indicator decreases substantially 

in magnitude and becomes statistically indistinguishable from zero.  Most importantly, the 

interaction term is large in magnitude and statistically significant (at the 5% level in Column 2 

and at the 10% level in Column 3’s probit specification).  The magnitude is similar in size to the 

non-interacted lastquarter coefficient in Column 1.76  In summary, these results suggest that the 

increase in the dissent rate that we observe during the quarter preceding an election is due in 

great part to the presence of ideologically divided panels, which are characterized by higher 

dissent rates in the quarter immediately preceding an election.  

 

4.2 Judge Level Analyses 

In this section we explore whether certain type of judges are more likely to exhibit cycles 

in their dissenting behavior and explore the political nature of these dissents.  Our analyses in 

this section are at the judge-vote level, instead of the case level, which allows us to examine the 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
75 To place these results in perspective, Column 1 repeats the test presented in Column 1 of Table 1, but 
rather than comparing the dissent rate in each quarter individually, it compares the dissent rate in the 
quarter immediately preceding an election to the dissent rate in all other quarters combined.  As one can 
see, the coefficient for the divided indicator variable in these specifications is identical to those found in 
Table 1 and the coefficient for lastquarter is similar to the coefficient in Table 1 for quartertoelect1.  
Holding everything else constant, dissents are 67% more likely in the quarter preceding the election when 
compared to any other quarter. 
76 Figure 4 shows with the raw data that the exceptional increase in dissents during the last quarter is 
primarily observed in divided panels.   
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role of various judicial background characteristics in mediating electoral cycles in judicial 

behavior and in judge’s propensity to dissent.   

 

4.2.1 The Role of Judicial Characteristics in Mediating the Dissent Rate Cycle 

We begin by testing whether those judges who are particularly susceptible to partisan 

priming are the ones more likely to dissent in the shadow of presidential elections.  In particular, 

we estimate the following specification:  

Yi = F(t) + %1LastQuarteri * Xi + %2Xi + %3LastQuarteri + %4Zi + !i   (6) 

where Xi is a vector of judge characteristics that may include whether the judge is sitting on an 

ideologically divided panel, whether the judge is sitting on a panel with another judge from the 

same party, and whether the judge was previously a U.S. Attorney or Assistant U.S. Attorney.  

The estimates are displayed in Table 7.   

 To provide a basis of comparison to our earlier results, in columns 1 and 2 we repeat the 

same analysis as in Columns 1 and 2 of Table 2 but at the vote level instead of at the case level.  

Interestingly, the effect of whether a judge sits in a divided or unified panel is partly due to a 

judge belonging to the political minority (the coefficient on the non-interacted majority term in 

column 3 is negative and significant77).  This pattern can be observed in the raw data (see last 

four rows of Figure 4): minority judges almost double the rate at which they dissent in the 

quarter preceding a presidential election.78  Judges in the political majority are also more likely 

to dissent.  We return to this issue in sub-section 4.2.3. 

Second, we consider judge characteristics that are not related to a judge’s political 

affiliation, but which one may expect to affect the susceptibility of a judge to be primed during 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
77 Berdejo (2010) also documents that judges in the political majority of a panel are less likely to file a 
dissenting opinion. 
78 It is worth noting that 76% of judicial votes in our sample come from judges who are assigned to a 
panel with another judge from the same party (Appendix Table A).     
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the presidential electoral campaign.   First, we test whether judges who were previously U.S. 

Attorneys or Assistant U.S. Attorneys are more likely to dissent in the quarter before an election.    

U.S. Attorneys and Assistant U.S. Attorneys are also known as federal prosecutors.  These kinds 

of positions are uniquely both highly political and legal in the sense that they can choose to 

enforce or not enforce different aspects of federal law and they frequently lead to higher office 

(Engstrom 1971, Gordon 2009).  Although the magnitude of the coefficients suggests that judges 

with previous experience as federal prosecutors display greater electoral cycles (see Column 5), 

this effect is only statistically significant in a probit specification (see Column 6).79  This is 

consistent with the second prong of factors that experimental lab research has documented as 

increasing the likelihood of being primed. 

 Next, we explore the role of judicial experience by estimating the specification for sub-

samples of judges grouped by the number of years they have served as appellate judges and 

present the results in Table 8.  On average, if we look at the entire sample of judges, we observe 

a 1.3% point increase in dissenting votes, which represents 57% of the base-level 2.3% of votes 

cast by judges being dissents (Appendix Table A).  For those judges with 1 or 2 years of 

experience, the magnitude of this effect is a considerably larger 3.3%.80  The fact that 

inexperienced judges are more likely to dissent before a presidential election is consistent with a 

priming interpretation of the dissent rate cycle, to the extent that judges may take awhile to 

develop the collegiality norms or strong professional commitments that would otherwise control 

the influence of unconscious identity-based bias (Rachlinski, Johnson, Wistrich, Guthrie 2009) 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
79 It is worth noting that the age or gender of a judge does not appear to be correlated with an increase in 
the rate of dissent in the quarters leading up to a presidential election.  Furthermore, judges from both 
political parties display electoral cycles. 
80 In the quarter immediately preceding an election these relatively inexperienced judges dissent in 3.4% 
of the cases, substantially higher than their 2.2% rate of dissent in the other quarters.  Although the other 
age groups do not exhibit a statistically significant cycling behavior, for the most part they do tend to 
dissent more often in the quarter preceding an election (see Appendix Figure A).   
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and is consistent with the third prong of factors that experimental lab research has documented as 

increasing the likelihood of being primed.81  

 

4.2.2 Partisan Voting over the presidential Election Cycle 

To further explore the partisan interpretation of the electoral cycle, we consider whether 

judicial votes in the quarter before an election are more likely to align with the party of the 

judge’s appointment.  In particular, Table 4 estimates: 

  Valencei = F(t) + %1LastQuarteri * Democrati + %2Democrati + %3LastQuarteri + %4Zi + !i  (7) 

In general, Democratic appointees cast votes that are more liberal than those of Republican 

appointees.  Notably, the ideological difference between Democratic appointees and Republican 

appointees doubles in magnitude in the quarter before an election (Column 2).82  Interestingly, 

this priming of partisan voting appears aligned to the party of the judge’s appointing president 

rather than the judge’s own political party (Column 1).83  The raw correlation between voting 

valence and party of appointment for each individual quarter-to-election is displayed in Figure 

2.84  These effects, while statistically significant, are subtle in magnitude.  For Democratic 

appointees, 48%, 16%, and 36% of votes are conservative, mixed, and liberal, respectively, 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
81 Note however, experimental evidence has not found that judicial experience mediates the role of 
psychology in judicial decision-making (see, e.g. Rachlinski, Guthrie, and Wistrich 2006, and Englich, 
Mussweiler, and Strack 2006).  On the other hand, other experimental research have found that 
inexperience magnifies priming effects (Krosnick and Kinder 1990) and observational studies have found 
that new judges go through an acclimation period during which their policy preferences are unstable and 
may stumble more than their colleagues (Owen and Black (2010), Hettinger, Lindquist and Martinek 
(2003a)). 
82 The OLS coefficient is similar in magnitude to the sum of the marginal effects going from conservative 
to neutral/liberal and going from conservative/neutral to liberal in the ordered probit specification in 
Columns (3).  The same is true for the ordered probit version of Column (1). 
83 We have no strong reason for why this is the case.  In Bush v. Gore, the Supreme Court judges divided 
along party of appointment.  In general, party of the appointing President more strongly predicts the 
valence of the judge’s decision than does the judge’s political party.  
84 In results available on request, we conduct a more detailed analysis of the relationship between voting 
valence and party of appointment for each individual quarter-to election.  The overall picture portrayed by 
this analysis is qualitatively similar to that of Figure 2.   
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outside the last quarter, but during the last quarter, the vote shares are 46%, 16%, and 38%.  For 

Republican appointees, the vote shift is from 52%, 17%, and 32% outside the last quarter to 

53%, 18%, and 29% during the last quarter.85  Nevertheless, the increase in partisan voting 

during the last quarter is sizeable relative to the general degree of partisan voting.  The 

correlation between party of appointment and voting valence increases by over 100% while the 

correlation between the judge’s current party and voting valence increases by 64%.  Figure 2 also 

displays an increase in dissensus around midterm elections, a time period when there are also 

more political news articles as shown in Appendix Figure 3.   

Appendix Figure 7 quantifies the relationship in a different manner.  The flatter line 

indicates the average voting valence by ideology score quintile when it is not the last quarter 

before a presidential election while the steeper line indicates the average voting valence by score 

quintile during the last quarter.  Judges to the left of the median score are voting more liberally 

while judges to the right of the median are voting more conservatively.  Using only quintiles 1-4, 

the electoral cycle appears to make judges ideology score equivalent to one decile away from the 

median.  We exclude quintile 5 in this back-of-the-envelope calculation since judges in the most 

conservative quintile according to the ideology score are actually making votes that are more 

difficult to code (voting valence = 0), which makes these judges appear more liberal than the 

judges in the second most conservative quintile.  Despite this non-linearity, the electoral cycle 

still increases the proportion of conservative votes for the most conservative judges.  If we 

interpret ideology score as a judge’s action baseline x0 in the model in Section 2, this figure 

suggests that the category action xC for both liberal and conservative judges is more extreme than 

the action baseline of the most extreme judges.   

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
85 Since we control for whether the panel is divided, this addresses the possibility that retirement post-
election causes a period of time before the election where unified panels are assigned more often because 
of the composition of judges available to be assigned and panel effects increase the correlation between 
party and vote valence. 
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4.2.3 Dissents as Expressions of Ideological Commitments or General Disagreeableness? 

We next consider whether the dissents are expressions of ideological commitments or 

simply general disagreeableness.  The previous sub-section showed that voting behavior 

preceding a presidential election expresses ideological commitment.  This sub-section shows that 

dissents are generally expressions of ideological commitments and then provides further 

evidence that the dissents preceding a presidential election express ideological commitment.   

First, we examine whether dissents are expressions of ideological commitments 

consistent with the judge’s party of appointment.  Table 5 estimates: 

Valencei = F(t) + %1Dissenti * Democrati + %2Democrati + %3Dissenti + %4Zi + !i (8) 

As Figure 3 shows, these effects are more dramatic.  Democratic Appointees who dissent are 

issuing a liberal vote 58% of the time, while Democratic Appointees who do not dissent are 

issuing a liberal vote 36% of the time.  Dissenting Republican Appointees are issuing a liberal 

vote 25% of the time while non-dissenting Republican Appointees are issuing a liberal vote 32% 

of the time.  It is important to note that Table 5 Columns 4-5 indicate that even if judges from the 

political majority are dissenting against their ‘own’ party, they are dissenting in a manner that 

expresses the ideological commitments of the President that appointed the judge and not of the 

minority party.86  We take these results as validating an assumption of our model in Section 2. 

A natural follow-up question to the finding in Table 7 that judges sitting in the majority 

are more likely to dissent before elections is which of the judges in the political majority of a 

panel is dissenting.  If ideological preferences are playing a role in this particular increase in the 

dissent rate, then one would expect the majority judge who is siding with the judge in the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
86 Columns (1)-(2) corroborate the general finding that divided panels result in ideological leveling 
(Sunstein et al. 2004), which we can see from the negative coefficient on the interaction term.  Column 
(3) is closest to the illustration in Figure 3, showing that dissents typically represent the ideological 
preferences of the President that appointed the judge.  
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political minority of a panel to represent the ideological middle of that panel.87  To address this 

question, we use the Judicial Common Space scores from Epstein et al. (2007) to rank the judges 

in each panel according to their ideology score from most liberal to most conservative.  We find 

that it is the most liberal Democrat (or most conservative Republican) in the political majority 

who is more likely to dissent in the quarters before an election.  The first four rows of Appendix 

Figure 5 show that majority judges with the extreme ideology score almost double the rate at 

which they dissent.88   

Furthermore, in the subset of cases where the minority judge shares the same ideology 

score as a judge in the political majority, in the quarter before a presidential election, this 

minority judge triples the dissent rate (the bottom four rows of Appendix Figure 5).  This 

suggests that the electoral cycle moves the ideology of the minority and majority judge to no 

longer be the same.  Finally, if electoral cycles are simply causing general disagreeableness, then 

we should observe homogeneous panels dissenting more.  That is, we should see everyone, 

regardless of ideology dissenting more.  However the second and fourth rows in Figure 4 and 

plot in Appendix Figure 4 indicates that this is not the case.  We therefore interpret these dissents 

as expressions of ideological commitments rather than general disagreeableness.   

 

5. Dissenting Behavior Across Time 

 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
87 In other words, we should expect that in a panel with two Democrats and one Republican, the 
dissenting Democrat should be the most liberal member of the panel.  For example, in his study of Ninth 
Circuit Court decisions, Berdejo (2010) finds that those judges who are in the political majority of a panel 
and who are also in the ideological center of that panel are more likely to “defect" and side with the 
political minority. 
88 An additional question arises if ideology score is driving the decision to dissent: why don’t the more 
extreme judges in a non-divided panel also dissent more before the election?  We think there are several 
possible answers.  The distribution of scores may not be as dispersed in a randomly drawn non-divided 
panel.  The threshold score for which the policy outcome tips may be in-between the two parties’ 
distribution of scores.  In addition, the more extreme majority judge may have greater collegiality 
concerns vis-a-vi the judicial colleagues from the same party.  
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5.1 Increasing Trends in Polarization and Electoral Cycles 

There is growing evidence that politics in the United States has become more polarized in 

recent decades and that this polarization may have an effect on the federal courts.  For example, 

Cross (2003) finds evidence that the Reagan and Bush judicial appointees have been the most 

ideological relative to any judicial appointee since the late 1940’s.  We next address the question 

of whether the results presented above are emblematic of the entire period covered by our data 

(1925-2002) or if they are being driven by this recent trend in polarization.  In Figure 8, we 

display the 18-year moving average correlation between last quarter and dissent.  Each year on 

the x-axis represents the center point for 4 elections.  As can be seen, electoral cycles in dissents 

are actually quite small during the 1940s, but they increase around 1960.  After 1975, the 

electoral cycle becomes statistically significant in these 4-election moving averages.  

Accordingly, we divide the cases in our dataset into two groups, those cases decided on or prior 

to December 31, 1975 and those decided afterwards and estimate two sets of specifications.  A 

very similar pattern can be observed in Figure 9, where we display the 10-year moving average 

correlation between party of appointment and voting valence.  Each year on the x-axis represents 

the mid-point of the decade. 

In Table 11, we examine whether the fact that cases decided in the quarter immediately 

preceding an election are characterized by a greater number of dissents is a recent development.  

To make this determination, we regress the dissent dummy on an indicator variable which equals 

one if the case was decided in the more recent period, an indicator variable equal to one if the 

case was decided in the month preceding an election, and an interaction term between these two: 

Yi = F(t) + %1LastQuarteri * Recenti + %2Dividedi + %3Recenti + %4Zi + !i  (9) 

The coefficient lastquarter will tell us whether our main results hold for the period 1925-1974, 

while the sum of this coefficient and the coefficient on the interaction term (lastquarter*recent) 
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will tell us whether the relationship holds in the recent period.  Based on the results we present in 

Table 11, columns (1) – (2), one can make the argument that any “electoral effect” on the dissent 

rate is smaller though statistically significant in the earlier period, and larger by a factor of 133% 

and statistically significant in the more recent period.  Judges are also twice as likely to vote 

along party lines after 1975 (Column 3).  This provides evidence that the political polarization 

that has characterized the executive and legislative branches in recent years may also be 

impacting the judiciary.  Indeed, when we restrict the data to years before 1975, neither type of 

electoral cycle is visually apparent in a replication of Figures 1 and 2. 

As previously noted, cases decided by ideologically divided panels are characterized by 

higher rates of dissents.  In light of the findings discussed in the last paragraph, one may ask 

whether this fact is also the result of the recent polarization of the courts.  In column (2) we 

estimate specifications combining equations (4) and equation (5), using an indicator variable that 

equals one if the case was decided by an ideologically divided panel as our explanatory variable 

of interest (in addition to the recent indicator variable and an interaction term between them).  

The results suggest that cases decided by ideologically divided panels are much more likely to 

have a dissent in the more recent period, even after controlling for the fact that recent cases have 

on average a higher rate of dissent.  This, we believe, provides further evidence that political 

ideology has played an increasing role in judicial decision making in recent years. 

 Since recent may be correlated with birth cohort, we also include an interaction between 

forties, a dummy indicator for whether the vote was cast by a judge was born after the 1940s, 

roughly 15% of the sample.  As column (4) shows, both birth cohort and time effects explain the 

increasing tendency for judges to vote along partisan lines, but as column (5) shows, the priming 

effect of lastquarter lies primarily on recent and not birth cohort.  This suggests that the political 

primeability of judges is not due to some cohort-specific formative or educational experience.  
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Rather, all judges, regardless of birth, become more “primeable” in the recent time period.  As 

further evidence that the ideological commitments of older judges have become stronger in 

recent years, in the next section we show a similar pattern among judges’ retirement decisions 

along the electoral cycle. 

 

5.2 The Effect of the Political Climate 

Next, we explore the role of the political climate in mediating the dissenting behavior of 

judges.  For example, one can expect judge’s propensity to dissent to be attenuated in periods of 

national reconciliation and exacerbated in periods of deep political division.  First, we test 

whether during periods of war (where the country tends to set political differences aside) judges 

are less likely to dissent.  To investigate this hypothesis, we explore the effect of September 11, 

2001, widely considered to have an ideologically unifying effect, as well as other periods of war, 

which have been found to have effects on judicial decision-making (Epstein, Ho, King, Segal 

2005).89  We estimate equations (1), (3), and (6) but replace Proxi or LastQuarteri with an 

indicator variable equal to 1 for those dates in which the country was at war.  For Columns 2-10, 

we do not include year, quarter, or quarter-to-election fixed effects as that would make 

interpreting the coefficients on wartime more difficult, but we do include year as a linear term to 

control for any trends in the dissent rate (Figure 5).  Column (1) of Table 10 indicates that judges 

in the first and third month after September 11 decreased their dissent rate.90  Column (2) of 

Table 10 and Figure 6 indicate that a decrease in dissent rates occurs during World War 2, the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
89 For our analysis, we rely dates from the International Crisis Behavior Project.  Michael Brecher & 
Jonathan Wilkenfeld, International Crisis Behavior Project, 1918–2001 (ICPSR Study No. 9286, 2004), at 
http://www.icpsr.umich.edu.  We consider the following wars: World War II: 12/7/41–8/14/45; Korea: 
6/27/50–7/27/53; Vietnam: 2/7/65–1/27/73; Gulf: 1/16/91–4/11/91; Afghanistan: 10/7/01–3/14/02.   
90 Standard errors are clustered at the case level in Column (1) instead of quarter-year level since most of 
the treatments of interest are a subset of one quarter-year.  The other columns in this table allow for 
clustering of the error term separately by quarter-year and case following the double-clustering algorithm 
outlined in Cameron, Gelbach, and Miller (2010) and Peterson (2008).   
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Korean War, and the Vietnam War (moreover, weakening of the electoral cycles displayed in 

Figure 8 also appears to coincide with wartime).91  Column (4) and Figure 7 indicate that the 

decrease in dissent rates during wartime is primarily observed in divided panels.  Column (5) 

indicates that the decrease in dissent rates during wartime is more likely by less experienced 

judges.92  Importantly, these results are consistent with previous studies documenting the 

dimensions along which people are more prone to priming.93  Judges who are less experienced 

and sitting on divided panels are both more likely to be primed to dissent before presidential 

elections and more likely to be primed for consensus during wartime.94  Judges are also more 

(less) likely to affirm (reverse) lower court decisions (Columns 11 and 12).  

Conversely, during periods in which the country is more divided along political lines, we 

may expect judges to be more influenced by their ideology.  In Table 9 and Figure 5 we explore 

the role of contentious elections in exacerbating the electoral cycle.95  As one can see, close 

elections in which the electoral count is less than 55% increase the rate of dissent during the 

contested period just before an election.  Column 1 of Table 9 indicates the electoral cycle in 

dissents is roughly five times larger in contentious elections and Column 3 indicates that 

electoral cycle disappears in landslide elections.  The remaining columns indicate that these 

effects are robust to the inclusion of controls for time period and wartime.   

Finally, Appendix Table D shows that electoral cycles are larger and more statistically 

significant in Circuits 11, 3, 12, 6, and 9.  These Circuits include the highly populous and 

traditionally swing states of Florida, Pennsylvania, California, Ohio, and Michigan.  Circuit 12 is 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
91 Column (3) indicates that these effects are robust to the inclusion of a linear time trend. 
92 We show results using inexperience defined as less than or equal to 10 years, but the finding does not 
depend critically on the particular threshold. 
93 We obtain similar results when conducting these analyses at the case-level (Columns 7-10). 
94 For judges with prior political experience, we do not find that wartime differentially primes judges.   
95 In these tests we define electoral proximity based on whether a case was heard in the three quarters 
preceding an election due to the limited number of contentious elections.  We chose to aggregate these 
three quarters into the electoral proximity variable based on the results on Table 1, which indicate that 
each of the three quarters before the presidential election display an increase in dissent rates.   
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the District of Columbia, which is not a swing state but may be expected to have a more 

politicized environment. 

 

6. Electoral Cycles in Judicial Retirements 

 

6.1 The Decision to Retire or Resign Across the presidential Election Cycle 

In this section, we examine whether there is a relationship between a judge’s decision to 

voluntarily leave the bench and the proximity to the next presidential election.  The retirement 

results are more easily explicable as manifestations of conscious, strategic choices.  We 

document these electoral cycles, however, for two reasons.  First, showing a positive correlation 

between the size of electoral cycles in retirement and the size of other electoral cycles provides 

further field evidence for experimental results: increasing polarization strengthens the priming 

effects of elections.  Second, previous studies of the relationship between politics and judicial 

retirements (i.e., assume senior status) that have conducted the analysis at a yearly level and with 

less credible identification, have found mixed evidence of political factors influencing judicial 

turnover rates (see, e.g., Yoon (2006), Spriggs and Wahlbeck (1995), Stolzenberg and Lindgren 

(2010), Zuk et. al. (1993)).   

Our analysis in this section accounts for judicial retirement decisions at monthly 

intervals, which allows us to measure more precisely the impact of politics (and, most 

importantly, of particular events such as presidential elections) on a judge’s decision to retire.96      

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
96 For our analysis in this section we use data from the Multi-User Data Base on the Attributes of U.S. 
Appeals Court Judges to create an unbalanced panel of all judges in all time periods based on whether 
they retire or not.  This methodology follows Yoon (2006).  Thus for judge j, variables are not defined 
(i.e., missing values) for the period of time preceding that judge’s appointment and the period of time 
following his or her retirement judge’s retirement.  In defining a judge’s retirement we consider two 
events: the assumption of senior status and the resignation from the bench.  We focus on the former as it 
has greater strategic value and in general appears to be more under a judge’s control; that is, by assuming 
senior status a judge allows for the President to appoint a new member to the court but can also remain in 
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As we can observe in Figure 10, the rate for retirements fluctuates across the political cycle.  In 

particular, this rate is relatively low in the months immediately preceding a presidential election 

and relatively high in the months immediately following such election.97  This general pattern 

could explain why using yearly retirement data (which would combine these pre- and post-

election periods) may lead to results that suggest that politics does not play a significant role in 

judges’ retirement decisions. 

To conduct a more in-depth analysis, we estimate the following specification: 

Retirei = F(t) + %1Proximityi + !i       (10) 

where the outcome variable Retirei  is the number of judicial retirements for the month i; the 

explanatory variable of interest, Proximityi, is our electoral proximity measure quartertoelect, an 

indicator variable representing the number of quarters remaining before the next presidential 

election;98 F(t) includes a set of year-specific fixed effects, and, in certain specifications, may 

also include a set of fixed effects for each quarter of the year (e.g. January through March, April 

through June, etc.);99100 finally !i is a mean–zero stochastic error term.101    

The results for our main specifications in this section are in Table 12.  The coefficients on 

our electoral proximity measure indicate that judges are more likely to retire in the three quarters 

before an election, a result that is both statistically and economically significant.  In the quarter 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
the court and continue to hear cases.  We sum up the number of retirements per month to conduct the 
analyses that follow. 
97 On average, 0.14 judges voluntarily leave the bench each month in our sample; of these 0.12 are 
retirements and 0.02 are resignations (Appendix Table A).   
98 As a robustness check we use an alternative linear measure of electoral proximity (see Appendix Table 
E). 
99 The set of year-specific fixed effects is intended to capture shocks or trends affecting judicial retirement 
that are common to all judges in a given year, while the quarterly fixed effects control for seasonal 
variation in judges’ retirement decisions. 
100 As a robustness check we re-estimate the main specification dropping one circuit at a time.  The results 
of this robustness check are displayed in the Appendix.  As another robustness check, we disaggregate the 
data to obtain the number of retirements per month and by circuit, include circuit fixed effects, and cluster 
the standard errors at the circuit level.  The results change little. 
101 In all calculations of statistical significance in this section, robust standard errors are used. 



 

43!

immediately preceding an election, 0.11 fewer judges retire per month, a decrease that represents 

over 87% of the average rate of judges leaving voluntarily (Column 1).  None of the other 

quarters before an election show a statistically significant effect and the magnitude of their point 

estimates are generally smaller.  It is worth noting that at first glance, there appears to be no 

electoral cycling in resignations (Column 4).  

 

6.2 Ideological Commitments 

In order to investigate whether this retirement behavior is evidence of ideological 

commitments, we explore whether judges who may not share the same political views of the 

President whose term is about to expire drive the effect.  If this were the case, one could argue 

that the decrease in the number of judges voluntarily leaving at the end of a presidential electoral 

cycle is likely to be driven by political considerations (e.g., a judge may expect the President-

elect to appoint someone from the President’s own party).  To address this question, we 

separately regress the number of judges voluntarily leaving when the party of the President in 

power is the same as the party of the President who appointed the judge on the electoral 

proximity measure and then run a similar regression but using the number of judges voluntarily 

leaving when the party of the President in power is different from the party of the President who 

appointed the judge as the dependent variable.102   

The results for these specifications, which we present in Columns (2-3, 5-6) of Table 12, 

suggest that the decrease in the number of judges that retire in the quarters before an election is 

being driven by judges choosing not to retire when the sitting President belongs to a different 

party.  As compared to the quarter immediately following an election, approximately 0.09 fewer 

judges retire each month during the three quarters preceding an election when the sitting 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
102 We use the unbalanced panel described in footnote 49 and sum up the monthly number of retirements 
or resignations with particular characteristics to conduct these analyses. 
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President belongs to a different political party (Column 3).  These effects are statistically 

significant at the 5% or 1% level.  The coefficients for the remaining quarters are not statistically 

significant. 

We also uncover an electoral cycle in judicial resignations in Columns 5 and 6.  In the 

four quarters after a presidential election, judicial resignations increase when the party of the 

President in power is the same as the party of President appointing the judge.  Again, the 

coefficients are quite sizeable in magnitude, roughly equal to the baseline average number of 

resignations, 0.02 per month.103 

A related question is whether the lower rate of judges voluntarily leaving the bench in the 

quarters around an election is more pronounced for Democratic or Republican appointees.  We 

separately regress the number of Democratic and Republican appointees voluntarily leaving the 

bench on the electoral proximity measure.  The patterns we uncover in Table 12 are slightly 

more pronounced for Republican appointees, especially for resignations (Column 4 of Appendix 

Table F). 

 

6.3 Increasing Trends in Polarization 

We now investigate whether the results presented above hold for the entire period we 

analyze (1802-2004) or if our results are mostly driven by the recent trend in political 

polarization.  To answer this question we divide our dataset into pre- and post-1975 periods.  

Using a regression discontinuity framework, we compare judicial retirements in the three 

quarters immediately following an election with the three quarters immediately preceding an 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
103 It is important to note that quarter 16, which contains parts of November, December, January, and part 
of February is the omitted quarter, which has a coefficient of 0.  Thus the coefficients on quarters 12-15 
are estimated to be significant relative to the quarter right after, not relative to the election date.  When we 
omit quarter 1 instead of quarter 16, the coefficients on quarters 12-15 are still statistically significant and 
increase somewhat in magnitude. 
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election.  We regress the number of voluntary judge retirements on a dummy that indicates 

whether the retirement occurred after an election (after), a dummy indicating whether the 

retirement occurred after 1975 (recent), and an interaction between these two indicators.   

Retirei = F(t) + %1 Afteri*Recenti+ %2 Afteri + %3Recenti + !i   (11) 

where Retirei and F(t) are the same sets of variable described above; Afteri is an indicator equal 

to 1 for the three months immediately following a presidential election and Recenti is an 

indicator variable equal to 1 for the period of time after 1975.  The coefficient After will tell us 

whether the results discussed in Section 5.1 above hold for the period 1802-1974, while the sum 

of this coefficient and the coefficient on the interaction term (After*Recent) will tell us whether 

the relationship holds in the recent period.  The results from this specification are shown in Table 

11 (Columns 6 and 7).  The higher rate of voluntary retirements following an election appears to 

be concentrated in the post-1980 period.  The coefficient on the non-interacted term after is in 

fact negative in sign, suggesting that the electoral cycles we observe in judicial retirement 

decisions may be entirely a recent phenomenon.  This is corroborated by Figure 11, which 

displays the 20-year moving average correlation between retirement decision and whether it is 

after the election.  In summary, these results, taken in combination with the results in Section 5, 

indicate a remarkable increase in ideological polarization and proneness to priming in tandem 

with the increase in polarization. 

 

7. Conclusion 

There is now a large political economy literature on how politicians’ behavior changes as 

an election nears.  That effect is nearly always attributed to the incentive effects of an upcoming 

election.  In this paper, we find that even though they do not face electoral incentives, appellate 

judges alter their behavior in a manner that responds to the presidential electoral calendar—in the 
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three quarters immediately preceding an election, judges are more likely to dissent, vote along 

partisan lines, and time retirements according to whether the party of the President in power 

aligns with their own.  We explore strategic and behavioral reasons for expressing ideological 

commitments before presidential elections.  Our evidence is most consistent with the priming of 

ideology as dissents by judges in the quarter before presidential elections are accentuated for 

judges in contentious environments or who are more prone to priming.  Judges appear to be 

creating reasons to dissent for less controversial cases and are less likely to affirm and more 

likely to reverse lower court decisions during this season.  Dissents by judges before elections 

reverse the ideological convergence typically occurring in divided panels.  These electoral cycles 

by unelected judges have accelerated in recent years.104  We leave open the question as to why 

electoral cycles have increased.105   

Taken together, these results shed additional light into the causes and consequences of 

judicial polarization along political party lines, raise questions regarding the independence of the 

federal judiciary, and contribute to a literature on endogenous normative commitments.106  Our 

paper builds on a large literature questioning the ability of judges to make impartial and unbiased 

decisions107 and sheds light on one possible mechanism for judicial polarization along political 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
104 With the exception of the impact on crowding of court dockets, we are unable to make a strong 
inference that electoral cycles are deleterious to welfare.  If judges are generally suppressing dissents for 
collegiality reasons, the increase in dissents and partisan voting may simply indicate that judges are 
making decisions more reflective of the constituencies they indirectly represent. 
105 One possible reason may be that until the 1970s, many Supreme Court justices came from outside the 
judiciary.  Another reason may be that after around 1970, the presidential candidates were selected 
through primary elections, which are likely to attract the more partisan voters.  These primary elections 
may have created a more contentious public discourse, particularly in the third month before the 
presidential election, when candidates are incentivized to attract the partisan base rather than move to the 
center. 
106 See, e.g. Benabou and Ok (2001), Chen and Lind (2007), Chen (2010a) and (2010b). 
107 Babcock, Loewenstein, Issacharoff, and Camerer (1995); Abrams, Bertrand, and Mullainathan (2008); 
Shayo and Zussman (2010); Boyd, Epstein, and Martin (2010); Segal and Spaeth (2002); Ellman, 
Sunstein, and Schkade (2004). 
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party lines.108  It is possible that electoral cycles may be self-reinforcing: appellate judges are 

less likely to retire in the three quarters preceding a presidential election when the party of the 

President at the time the judge leaves is different from the party of the President that appointed 

the judge.109  Judges are also more likely to resign in the four quarters after a presidential 

election, when the party of the President at the time the judge leaves is the same as the party of 

the President that appointed the judge.  The sclerotization of the normal churning of judges to 

reflect the preferences of the electorate may cause the judiciary to become more polarized over 

time, which can, in turn, cause judges to wait to have their replacements selected by a President 

from the same party.   

U.S. judges have a strong commitment to be unbiased yet display behavior indicating that 

judicial partisanship is not simply about differences in legal philosophy.  The judges with more 

extreme ideology scores dissent more before a presidential election and the judges in the political 

minority who share the same ideology score as a judge in the political majority is also dissenting 

more.  These facts combined with the fact that only judges at two interior points along the 

ideological spectrum are displaying the sharpest electoral cycles indicate that these highly trained 

professionals are unconsciously expressing their ideological commitments.  In the course of our 

analysis, we find field evidence for what experimental studies have documented regarding the 

contexts and characteristics that make individuals more susceptible to priming as well as a causal 

link between group identity and ideological bias.  Social scientists have long speculated whether 

people choose the same group because of a shared set of ideas or whether group identity imparts 

a set of ideas.  Our causal framework isolates the second channel in a naturally occurring setting.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
108 We build on pioneering work by McCarty, Poole, and Rosenthal (2006), who find polarization in the 
U.S. House and Senate to have increased markedly in the 1970s, the same turning point as found judicial 
polarization and electoral cycles.  However, we also find polarization to have been high in the late 1950s, 
which they do not find in the legislature. 
109 Taking senior status results in a reduced caseload for the judge assuming such status and, most 
importantly, allows an incumbent President to appoint a new judge. 
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Affirm Reverse

Probit Probit

(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11) (12)

Divided 0.00578 0.00578 0.00534 0.00682 0.00579 0.135 0.0169 0.0150 0.0198 0.142

[0.00132]*** [0.00135]*** [0.00135]*** [0.00153]*** [0.00148]*** [0.0314]*** [0.00442]*** [0.00442]*** [0.00499]*** [0.0360]***

4  Months  Before 0.0165

    September  11,  2001 [0.0263]

3  Months  Before -‐0.0136

    September  11,  2001 [0.0121]

2  Months  Before 0.00948

    September  11,  2001 [0.0206]

1  Month  Before -‐0.0112

    September  11,  2001 [0.0185]

Month  of 0.00560

    September  11,  2001 [0.0240]

1  Month  After -‐0.0224

    September  11,  2001 [0.00870]**

2  Months  After 0.0675

    September  11,  2001 [0.0452]

3  Months  After -‐0.0233

    September  11,  2001 [0.00707]***

4  Months  After 0.0438

    September  11,  2001 [0.0314]

5  Months  After -‐0.00952

    September  11,  2001 [0.0178]

6  Months  After -‐0.00350

    September  11,  2001 [0.0178]

World  War  2 -‐0.00616 -‐0.000960 0.00280 0.0240

[0.00370]* [0.00371] [0.0131] [0.0132]*

Korean  War -‐0.00928 -‐0.00575 -‐0.0331 -‐0.0187

[0.00283]*** [0.00284]** [0.0102]*** [0.0101]*

Vietnam  War -‐0.00556 -‐0.00488 -‐0.0153 -‐0.0126

[0.00171]*** [0.00168]*** [0.00573]*** [0.00565]**

Gulf  War 0.000711 -‐0.00281 0.0401 0.0257

[0.00776] [0.00769] [0.0200]** [0.0197]

Afghan  War 0.00122 -‐0.00445 0.00740 -‐0.0157

[0.00572] [0.00549] [0.0240] [0.0229]

War 0.000949 -‐0.0000581 0.116 0.00992 0.0870 0.0389 -‐0.0166

[0.00241] [0.00308] [0.0721] [0.00869] [0.0660] [0.0107]*** [0.00962]*

Divided  *  War -‐0.00782 -‐0.147 -‐0.0263 -‐0.191

[0.00282]*** [0.0680]** [0.00972]*** [0.0727]***

Inexperience  (<=  10  Years) 0.00189 0.0336

[0.00163] [0.0284]

Inexperience  *  War -‐0.00744 -‐0.160

[0.00367]** [0.0710]**

Year,  Quarter,  Quarter  to  Elect  F Y N N N N N N N N N N N

Year  (linear  time  trend) N N Y Y Y Y N Y Y Y Y Y

Observations 56058 56058 56058 56058 49374 49374 18686 18686 18686 18686 18686 18686

R-‐squared 0.006 0.003 0.004 0.004 0.005 0.010 0.014 0.014 0.045 0.017

Table  10:  Evidence  Suggesting  the  Role  of  Priming  in  Electoral  Cycles  -‐-‐  The  Effect  of  War  Time  on  Dissents

Notes:  Robust  standard  errors  in  brackets  (*  significant  at  10%;  **  significant  at  5%;  ***  significant  at  1%).    Standard  errors  are  clustered  at  the  case  level  for  Column  1,  double  clustered  at  the  quarter-‐year  and  

case  level  in  the  other  vote-‐level  regressions,  and  clustered  at  the  quarter-‐year  level  in  the  case-‐level  regressions.    All  specifications  include  circuit  and  case  type  fixed  effects.    Controls  for  time  period  are  listed  

in  table.

Case-‐LevelVote-‐Level

Ordinary  Least  Squares Ordinary  Least  Squares

Dissent

Ordinary  Least  Squares
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